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INTRODUCTION

As the exposure of underage youth to alcohol marketing continues to occur at high levels,
states and communities are showing increasing interest in measures that may be taken to reduce
that exposure. Taking such measures can raise complex legal questions. The following statutory
provisions offer a constitutionally-defensible model of how states and communities may restrict
one area of alcohol marketing, alcohol advertising and sponsorship on property owned, leased, or
operated by a state, in order to reduce youth exposure. Individual states and communities will of
course need to modify the model statutory language to fit their specific needs and circumstances.

The model statutory provisions address the four specific types of state property:

State publications

State higher education campuses and properties of other state educational institutions
State-owned buildings leased to private parties

State public entertainment facilities such as sports arenas and convention centers, state
buildings, and state parks and other state lands, whether owned by the state or leased
from private parties by the state

The model statutory provisions rely substantially upon the premise that when acting as a
“proprietor” or “market participant,” a state may exercise broad discretion, in the operation of its
own commercial interests, to send through advertising displayed on its own property a message
of its own choosing, i.e., that it declines to accept, or chooses to limit, alcohol advertising or
sponsorship in connection with state publications and these other state properties. The U.S.
Supreme Court and other federal and state courts have held that state proprietary restrictions on
commercial speech are not subject to strict review under the First Amendment of the U.S.
Constitution.

The model statutory language includes a set of legislative findings to support the state’s
interest in promoting the welfare and temperance of minors and in projecting a wholesome,
family-oriented state image that rejects alcohol consumption by underage youth. These findings
are critical. They establish and support the state’s interest in regulating alcohol advertising and
sponsorship, demonstrate that the state is acting in its proprietary capacity, and show that the
regulations are designed to further the state’s purposes. Reference to them provides an important
element of any defense to litigation challenging the constitutionality of the provisions.
Depending on local state law, however, it is not necessary to include these findings in the final
codified statute. Instead, they should make their way into the bill jacket or, in other words, be
made part of the enacted bill’s legislative history.

Provisions for administering or enforcing these restrictions are not included. In most
cases, these topics are covered in existing state laws that need to be referenced and incorporated
into any final statute. A commentary is provided for the provisions related to state educational
institutions and sponsorship of events on state lands to address the legislative options provided in
the statutory text.
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A memorandum entitled: “Constitutionally Defensible Restrictions on Alcohol
Advertising and Alcohol Sponsorship in State Publications and on State-Owned or State-Leased
Lands” provides a detailed legal analysis of the legal issues related to the model provisions. This
memorandum should be consulted as background for understanding and applying the material
contained in this document.
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MODEL STATUTORY LANGUAGE RESTRICTING ALCOHOL ADVERTISING AND
ALCOHOL SPONSORSHIP IN STATE PUBLICATIONS AND ON PROPERTY
OWNED, LEASED, OR OPERATED BY THE STATE

SECTION __: LEGISLATIVE FINDINGS (Optional whether to include these in actual
codified statute. Can be included, as appropriate, for purposes of final inclusion in the bill
jacket or, in other words, the legislative history of the enacted bill.)

The Legislature of [name of relevant state] finds the following:

a) WHEREAS, Section [ XXX] State Alcoholic Beverage Code [insert appropriate citation]
makes it unlawful for a person under the age of 21 years to purchase, attempt to purchase,
possess, or consume alcoholic beverages and makes it unlawful for any person to sell any
alcoholic beverage to any person under the age of 21 years [i.e., restate here text of relevant state
statute setting forth prohibited conduct];

b) WHEREAS, according to both state and federal surveys, alcohol is overwhelmingly and
consistently the most widely used drug at all adolescent age levels. A child who begins alcohol
use prior to age 15 is four times more likely to experience alcohol dependence than one who
refrains from alcohol use until age 21;'

c) WHEREAS, the National Research Council and Institute of Medicine stated that
underage drinking has many serious consequences, including accidental death or injury,
violence, risky sexual behavior, poor school performance, suicide and unwanted sexual activity;”

d) WHEREAS, Monitoring the Future, the annual federal survey of drug use among school
children, found that nationally in 2003, 45.6% of eighth-graders, 66.0% of 10th-graders and
76.6% of 12th-graders reported alcohol use, while 20.3% of eighth-graders, 42.4% of 10"-
graders and 58.1% of 12th-graders reported that they had experienced drunkenness;’

[Insert state statistics if available]
e) WHEREAS, the United States Supreme Court has recognized repeatedly that children
deserve special solicitude because they lack the ability to assess and analyze fully the

information presented through commercial media;"*

f) WHEREAS, the federal courts have held that there is a positive relationship between both
alcoholic beverage advertising and consumption of the advertised products;’

g) WHEREAS, an extensive set of research studies supports the federal courts’ judicial

notice that alcoholic beverage advertising influences underage drinking.® These and other
studies have shown that:
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1. Youth with greater exposure to alcohol advertisements in magazines, on
television, and at sporting and music events are more aware of the advertising and more
likely to remember the advertisements they had seen;’

2. Youth who are more aware of televised beer advertisements hold more favorable
views on drinking and express intentions to drink more often as adults than do children
who are less aware of these ads;®

3. Exposure to and liking of alcohol advertisements affect whether young people
will drink alcohol;”

4. African-American youth are exposed to more alcohol advertising per capita than
youth who are not African-American, and Hispanic youth are exposed to more alcohol
advertising per capita than youth who are not Hispanic;'°

5. [Local studies or surveys of youth of the State of show that
;]

6. Similar studies of the influence of tobacco advertising show that tobacco
advertising and promotional materials influence the likelihood of young teenagers
experimenting with tobacco;'!

h) WHEREAS, recent studies have shown that those research reports that have failed to find
a causal connection between alcohol advertising and youth consumption are methodologically
flawed and do not provide a basis for refuting the evidence that such a connection does exist;

1) WHEREAS, $1.9 billion was spent on alcohol advertising in measured media (television,
radio, print, outdoor, major newspapers and Sunday supplements) in 2002," and, working from
alcohol company documents submitted to it, the Federal Trade Commission estimated in 1999
that the alcohol industry’s total expenditures to promote alcohol (including through sponsorship,
Internet advertising, point-of-sale materials, product placement, brand-logoed items and other
means) were three or more times the alcohol industry’s expenditures for measured media
advertising,'* suggesting that the alcohol industry spent at least $5.7 billion on advertising and
promotion in 2002;

1) WHEREAS, the State of has strongly supported classroom
education and other youth programs designed to reduce youth alcohol use and prevent youth
alcohol-related problems, including ; and, outdoor alcohol

advertising that encourages and glamorizes alcohol use in areas where children reside, play,
recreate, and attend civic events, religious services and school undercuts these educational
efforts;

k) WHEREAS, [relevant state and local educational, child protection, and public health

groups] strongly endorse a restriction on outdoor alcohol advertising as a means to promote
consistent educational messages to children and to reduce youth alcohol-related problems;
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1) WHEREAS, publicly visible advertisements, including billboards, are a unique and
distinguishable type of product promotion and brand marketing that subjects the public to
involuntary and unavoidable forms of solicitation;"’

m) WHEREAS, children often are exposed to billboards and other outdoor advertisements
promoting alcohol simply by walking to school or playing in their neighborhoods, and there is no
practical way for parents to monitor or limit the exposure of their children to the public
advertisements;16

n) WHEREAS, this statute does not attempt to enact either a blanket ban or overbroad ban
on advertising of alcohol as were prohibited in the U.S. Supreme Court cases 44 Liquormart v.
Rhode Island and Lorillard Tobacco Co. v. Reilly. In 44 Liquormart, the U.S. Supreme Court
struck down Rhode Island’s blanket prohibition against truthful, nonmisleading speech about a
lawful product, finding there was no question that the ban served an end unrelated to consumer
protection. In Lorillard, the U.S. Supreme Court struck down Massachusetts regulations
governing advertising of various tobacco products, which failed to target advertising and
promotion practices that appeal to youth, encompassing instead all forms of communication, and
even restricting a retailer’s ability to answer inquiries from adults about its tobacco products. No
similar problems exist here. This statute affects property owned, leased or controlled by the State
of [name of relevant state] and leaves advertisers with numerous alternative venues available to
them, including but not limited to privately owned property and point-of-sale;

0) WHEREAS, this statute only restricts the “time, place and manner” of alcoholic beverage
advertisements in state publications or on public property [and in areas frequented by persons
under the age of 21 years]; it does not directly regulate the sale of alcohol and does not unduly
burden legitimate business activities or persons licensed by the [appropriate licensing body] to
advertise and sell alcoholic beverages;

9] WHEREAS, the advertising and marketing codes of the Beer Institute and the Distilled
Spirits Council of the United States, Inc. (“DISCUS”), public policy advocacy organizations for
the beer and distilled spirits industries, establish for their members voluntary prohibitions on
billboard advertisements located within 500 feet from youth-oriented facilities. The DISCUS
advertising and marketing code further establishes for its members a voluntary prohibition
against advertising or marketing in college or university newspapers or on college and university
campuses except for licensed retail establishments located on such premises;

q) WHEREAS, the State of has made numerous and substantial efforts to
enforce underage drinking laws, by [list efforts by the state to educate youth with respect to
underage drinking and to enforce existing laws to reduce underage drinking or the consequences
of underage drinking]. Despite these efforts, alcohol use by the state’s youth remains a serious
problem in the state, contributing significantly to the incidence of adolescent crime, suicide,
drowning, truancy, and driving under the influence;

r) WHEREAS, the State of affirmatively opposes the sale of alcoholic
beverages to, and drinking of, alcoholic beverages by its underage youth;
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s) WHEREAS, this state legislature therefore determines that this statute regulating outdoor
alcohol advertising is a reasonable and necessary means to protect and promote the health, safety
and general welfare of the youth of the State of ;

SECTION __: ADVERTISING OF ALCOHOLIC BEVERAGES IN STATE
PUBLICATIONS

No person, corporation, or other legal entity may place any advertisement of any alcoholic
beverage product in any publication of the State of [name of relevant state].

For purposes of this section, “advertisement” shall mean any sign, poster, placard, device,
graphic display, or any form of advertisement bearing a word, mark, description, or other device
used to advertise an alcoholic beverage or the business of a person who manufactures, sells, or
distributes an alcoholic beverage.

For purposes of this section, “any publication of the state” shall mean any final daily, weekly,
monthly, annual, biennial, regular, statutorily mandated or other report, study or multi-year plan
issued by a state agency in multiple copies, inter-agency and intra-agency memoranda, public
service announcements or brochures that have been distributed to the public.

For purposes of this section, “state agency” shall mean any state office, department, division,
board, bureau, commission or corporation, provided, however, it shall not include the [name of
relevant state] state legislature or any of its standing, special, select or joint committees,
subcommittees and legislative commissions.
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SECTION __: PROMOTION OF ALCOHOLIC BEVERAGES AT STATE
INSTITUTIONS OF LEARNING

No alcoholic beverage manufacturer, brewer, distiller, distributor, wholesaler, seller, agent
thereof, or campus representative of any of the foregoing, whether holding a license in [the
relevant state] or not, may conduct promotional activities for any alcoholic beverage product on
the campus or other property of any state institution of learning [optional: where the median age
of students is 21 years of age or under], nor may any such entities engage in activities that
facilitate or promote the consumption of alcoholic beverages by the students of the state
institution of learning on whose campus or other property the activity takes place.

This section prohibits the following:

1. sponsorship of radio, television, or Internet broadcasting services for events on the
campus or other property of a state institution of learning

2. alcoholic beverage advertising in publications, including, but not limited to, any booklet,
program book, yearbook, magazine, newspaper, periodical, brochure, circular or other
similar publication published by, for, or on behalf of the institution of learning

3. financial assistance to an activity and acknowledgment of the source of the assistance

For purposes of this section, the term “state institution of learning” shall mean any institution of
learning owned, leased, or controlled by [the relevant state], including primary and secondary
institutions of learning, state universities and colleges, and other state post-secondary institutions
of learning.

For purposes of this section, the term “campus publications” does not include a newspaper
written and operated by students that maintains editorial independence from the administration of
the state institution attended by the student operators.

Either

[Optional: This section does not affect on-campus, licensed retailers of alcoholic beverages.]

Or:
[Optional: This section does not apply to:
1. advertisements inside on-campus licensed premises [as defined by state and/or
local law]
2. any advertisement that contains the name or slogan of the on-campus licensed

premises that has been placed for the purpose of identifying the on-campus
licensed premises

3. any neon or electronically charged sign, if otherwise allowed by the [local

governing authority] Zoning Code, if on on-campus licensed premises and if
provided as part of promotion of a particular brand of alcoholic beverages]

http://camy.org/action/legalresources.php 8



Commentary

This model statutory language prohibits any advertising or other promotional activities
by alcohol industry members on the campus or other property of state institutions of learning.
Because this language is intended to address the problem of alcohol advertising’s exposure to
underage youth, it should be accompanied by findings of fact justifying the state’s complete ban.
Individual states may choose to apply the language to all institutions of learning owned, leased
or operated by the state. Individual states should consider carefully whether a ban should be
imposed on all state campuses. It is likely that the median age of the student body at state two-
year colleges is over 21 years of age and is higher than the median age of the student body at
state four-year colleges. It may be argued that this language should not apply to campuses
where over half of the student body is legally permitted to drink (21 years of age and over).
Consequently, some states may choose to limit the scope of this language to primary
(elementary) and secondary schools and/or to post-secondary institutions where the median age
of the student body is 21 years of age or under. In all cases, in deciding which state institutions
of learning to include in a statute banning alcohol advertising and promotion on state campuses,
individual states should carefully examine any existing alcohol advertising policies at these
institutions before enacting such a statute. Such policies may already exist.

This model language provides two optional provisions exempting or allowing limited
advertising or promotions by on-campus, licensed retailers of alcoholic beverages. Individual
states should consider carefully the impact of advertising bans on the rights of on-campus
licensees to advertise or promote alcoholic beverage sales on their premises. These rights may
arise out of written agreement between the relevant state institution of learning, existing alcohol
advertising school board (or board of regents or trustees) policies, and the licensee, or from
provisions in a state’s alcoholic beverage control (“ABC”) code and/or ABC regulations.
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SECTION __: ADVERTISING OF ALCOHOLIC BEVERAGES ON STATE-OWNED
OR STATE-CONTROLLED PROPERTY

No person may place any advertisement of any alcoholic beverage product on any property
owned or controlled by the State of [name of relevant state].

Every agreement for lease to a private party of property owned or controlled by the State of
[name of relevant state] shall include a provision prohibiting the placement on such property of
any advertisement for any alcoholic beverage product.

For purposes of this section, “advertisement” shall mean any sign, poster, placard, device,
graphic display, or any form of advertisement bearing a word, mark, description, or other device
used to advertise an alcoholic beverage or the business of a person who manufactures, sells, or
distributes an alcoholic beverage in publicly visible locations.

For purposes of this section, “property owned or controlled by the State” shall include public
entertainment facilities owned or controlled by the State of [name of relevant state], except that
this section does not apply to:

1. advertisements inside licensed premises [as defined by state and/or local law] on
public entertainment facility property

2. any advertisement that contains the name or slogan of the licensed premises on
public entertainment facility property that has been placed for the purpose of
identifying the licensed premises

3. any neon or electronically charged sign, if otherwise allowed by the [local
governing authority] Zoning Code, if on a licensed premises on public
entertainment facility property and if provided as part of promotion of a particular
brand of alcoholic beverages

For purposes of this section, “public entertainment facilities” shall mean an arena, stadium,
automobile racetrack, amphitheater, auditorium, theater, civic center, convention center, or
similar facility that is primarily designed and used for live artistic, theatrical, cultural,
educational, charitable, musical, sporting, nationally sanctioned automobile racing, or
entertainment events.

For purposes of this section, “public entertainment facility property” shall mean property on
which a public entertainment facility and a licensed premises are located and related surrounding

property.
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SECTION __: SPONSORSHIP OF CIVIC EVENTS HELD IN STATE PUBLIC PARKS
AND ON OTHER STATE LANDS

Subsection __: Definitions

a)

b)

2)

h)

3

k)

“Alcoholic beverage” means alcohol, or any beverage containing more than one-half of one
percent of alcohol by volume that is capable of use for beverage purposes, either alone or
when diluted.

“Member of the alcoholic beverage industry” includes licensed manufacturers, brewers,
distillers, distributors, wholesalers and sellers of alcoholic beverages.

“Event” means a social occasion or activity held on a state park or other state land.

“Adults-only event” means an event at which the attendance by persons under the age of 21
years is prohibited.

“Event for families” means an event intended for the entertainment of families with children
under 21 years of age, or an event that includes activities geared primarily to families with
children under 21 years of age.

“Event for youth” means an event intended for the entertainment of persons under 21 years
of age, or an event that includes activities geared primarily to persons under 21 years of age.

“State-sponsored event” means an event for which the State of agrees 1) to
contribute funds, goods, or services in return for recognition, acknowledgment or other
promotional consideration; or 2) to act as a beneficiary of revenues either directly or
indirectly generated from advertising or sponsorship agreements.

“Non-State-sponsored event” is an event that is not a State-sponsored event within the
meaning of subsection (g).

“State parks or other state lands” means any public parks or other public lands owned,
operated or controlled by the State of

“Sponsorship” means a business arrangement between the State of or an
event organizer under contract with the State, on the one hand, and a member of the alcoholic
beverage industry, on the other, whereby the member of the alcoholic beverage industry
contributes funds, goods, or services to an event to be held on a state park or state land in
return for recognition, acknowledgment or other promotional consideration.

“Alcoholic Beverage Sponsorship signs” means any manner of advertising or promotional
signage, or any representation, image, artwork, photograph, logo, graphic, device, display,
regalia, insignia, indicia, design, slogan, trade name, brand name, product name, permittee or
licensee name, advertising specialties, marketing services, or other materials related to an
alcoholic beverage product produced, distributed, or sold by a member of the alcoholic
beverage industry, indicating the participation of the member of the alcoholic beverage
industry in or sponsorship of all or part of an event held on a state park or other state land,
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including the sponsorship or naming of all or part of the event, wherever located, whether
indoor or outdoor.

1) “Publicly visible locations” include, but are not limited to, outdoor billboards, awnings,
electric signs, sides of buildings, screens, benches, barriers, stages, fences, signs attached to
poles, posts or other figures, and freestanding signboards, wherever located, whether indoor
or outdoor, however manufactured, and comprising whatever materials.

Subsection __: Alcoholic Beverage Sponsorship and Sponsorship Signs at State-Sponsored
Events on State Parks or Other State Lands That Are State-Sponsored

a) No member of the alcoholic beverage industry may advertise, promote, or sponsor a state-
sponsored event.

b) [Optional] Notwithstanding section (a) of this subsection, alcoholic beverage industry
sponsorship and alcoholic beverage sponsorship signs are permitted at adults-only state-
sponsored events.

c) [Optional] This subsection shall not be construed to permit sponsorship or sponsorship signs
that are otherwise restricted or prohibited by law.

Subsection __: Alcoholic Beverage Sponsorship and Sponsorship Signs at Events in State
Parks or on Other State Lands That Are Not State-Sponsored

a) No member of the alcoholic beverage industry may advertise, promote, or sponsor an event
that is not state-sponsored on state parks or other state lands unless authorized by a permit for
a special event issued by the State of

b) Notwithstanding section (a) of this subsection, no member of the alcoholic beverage industry
may advertise, promote, or sponsor an event for families or an event for youth on state parks
or other state lands.

c) This statute shall not be construed to permit sponsorship or sponsorship signs that are
otherwise restricted or prohibited by law.

Commentary

If a state chooses to allow alcohol sponsorship at events not sponsored by the state but
nonetheless held on a state park or other state land, provisions for a special permit procedure
should be enacted through which the state can impose time, location and manner conditions that
minimize exposure of underage attendees to the alcohol advertising conducted at these events.
The specific requirements for issuing permits are beyond the scope of these model provisions.
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SECTION __: PUBLIC SERVICE ADVERTISING

This statute shall not be construed to prohibit the display of public service messages designed to
communicate the hazards of alcoholic beverages or to encourage minors to refrain from
consuming or purchasing alcoholic beverages. However, this section shall not be construed to
permit such a message when it is made in conjunction with advertisements, sponsorship signs, or
otherwise with the positive display of a representation, image, artwork, photograph, logo,
graphic, device, display, regalia, insignia, indicia, design, slogan, trade name, brand name,
product name, permittee or licensee name used for marketing or promotion of alcoholic
beverages.
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